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WSR 05-21-010
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF PERSONNEL
[Filed October 7, 2005, 8:20 a.m.]

The Department of Personnel hereby withdraws the pro-
posed modification to WAC 357-28-255. This modification
was originally filed under WSR 05-18-077 on September 7,
2005, and it was continued under WSR 05-19-144 filed on
September 21, 2005.

Eva N. Santos

Director

WSR 05-21-040
PROPOSED RULES
STATE BOARD FOR COMMUNITY
AND TECHNICAL COLLEGES
[Filed October 13, 2005, 9:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
05-018.

Title of Rule and Other Identifying Information: Chap-
ter 131-16 WAC, Faculty and staff personnel.

Hearing Location(s): Bellevue Community College,
3000 Landerholm Circle S.E., Bellevue, WA 98007, on
December 1, 2005, at 10:00 a.m.

Date of Intended Adoption: December 1, 2005.

Submit Written Comments to: DelRae Oderman, P.O.
Box 42495, Olympia, WA 98504-2495, e-mail doderman@
sbetc.ctc.edu, fax (360) 586-6440, by November 14, 2005.

Assistance for Persons with Disabilities: Contact Del-
Rae Oderman by November 14, 2005, (360) 704-4309.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This WAC
change provides for the expansion of investment options for
participants in the retirement plan sponsored by the State
Board for Community and Technical Colleges under RCW
28B.10.400. The state board is expanding the investment
options to include an array of market targeted mutual funds
which will be added to the annuity investment options cur-
rently available. Additional changes are being made to allow
plan participants to transfer retirement funds in accordance
with IRS regulations and to ensure consistent use of lan-
guage.

Statutory Authority for Adoption: RCW 28B.10.400.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State Board for Community and
Technical Colleges, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: John Boesenberg, 319 7th
Avenue S.E., Olympia, WA 98504-2495, (360) 704-4303.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. No small business
impact.
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A cost-benefit analysis is not required under RCW
34.05.328. No additional costs.

October 11, 2005

DelRae Oderman

Executive Assistant

and Rules Coordinator

AMENDATORY SECTION (Amending WSR 98-14-033,
filed 6/23/98, effective 7/24/98)

WAC 131-16-010 Designation of community and
technical college system retirement plan. There is hereby
established for the eligible employees of the community and
technical colleges of the state of Washington and the state
board, a retirement plan which shall provide such employees
with ((an-empleyer)) a state board sponsored retirement plan
through the Teachers' Insurance Annuity Association (TIAA)
and the College Retirement Equities Fund (CREF), hereafter
called ((FHAA+EREE)) TIAA-CREEF, subject to the provi-
sions of WAC 131-16-011 through 131-16-066 and the plan
document. On and after January 1, ((3998)) 2006, this retire-
ment plan is intended to comply with the requirements of a
qualified plan under Section ((403)) 401(a) of the Internal
Revenue Code of 1986, as amended and the provisions of the
plan document ((fted-with-the Internal Revenue-Serviceon
Oetober 29,1997 Prier-toJanuary 151998 the plan—-was
) tod b itk ;  Seet; 34
approved by the state board on December 1, 2005.

AMENDATORY SECTION (Amending WSR 98-14-033,
filed 6/23/98, effective 7/24/98)

WAC 131-16-011 Definitions. For the purpose of
WAC 131-16-010 through 131-16-066, the following defini-
tions shall apply:

(1) "Participant”" means any employee who is eligible to
((purehaseretirement-annuities-threugh)) participate in the
(HAAACREFE)) plan and who, as a condition of employ-
ment, on and after January 1, 1997, shall participate in the
((HAAACREE)) plan upon initial eligibility.

(2) "Supplemental retirement benefit" means payments,
as calculated in accordance with WAC 131-16-061, made by
the state board to an eligible retired participant or designated
beneficiary whose retirement benefits provided by the
((FFAALEREE)) plan do not attain the level of the retirement
benefit goal established by WAC 131-16-015.

(3) "Year of full-time service" means retirement credit
based on full-time employment or the equivalent thereof
based on part-time employment in an eligible position for a
period of not less than five months in any fiscal year during
which (FHAAACEREE)) contributions to TIAA-CREF were
made by both the participant and a Washington public higher
education institution or the state board or any year or frac-
tional year of prior service in a Washington public retirement
system while employed at a Washington public higher educa-
tion institution: Provided, That the participant will receive a
pension benefit from such other retirement system and that
not more than one year of full-time service will be credited
for service in any one fiscal year.
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(4) "Fiscal year" means the period beginning on July 1 of
any calendar year and ending on June 30 of the succeeding
calendar year.

(5) "Average annual salary" means the amount derived
when the salary received during the two consecutive highest
salaried fiscal years of full-time service for which ((FHAA+
€EREFE)) contributions to TIAA-CREF were made by both the
participant and a Washington public higher education institu-
tion is divided by two.

(6) "(FHAALCREE)) Plan retirement benefit" means the
amount of annual retirement income derived from a partici-
pant's accumulated ((annuities)) balances including divi-
dends at the time of retirement: Provided, That solely for the
purpose of calculating a potential supplemental retirement
benefit, such amount shall be adjusted to meet the assump-
tions set forth in WAC 131-16-061(2).

(7) "Salary" means all remuneration received by the par-
ticipant from the employing college district or the state board,
including summer quarter compensation, extra duty pay,
leave stipends, and grants made by or through the college dis-
trict or state board; but not including any severance pay, early
retirement incentive payment, remuneration for unused sick
or personal leave, or remuneration for unused annual or vaca-
tion leave in excess of the amount payable for thirty days or
two hundred forty hours of service.

(8) "Designated beneficiary" means the surviving spouse
of the retiree or, with the consent of such spouse, if any, such
other person or persons as shall have an insurable interest in
the retiree's life and shall have been nominated by written
designation duly executed and filed with the retiree's institu-
tion of higher education or the state board.

(9) "State board" means the state board for community
and technical colleges as created in RCW 28B.50.050.

(10) "Appointing authority" means a college district
board of trustees or the state board or the designees of such
boards.

(11) "Plan" means the retirement plan sponsored by the
state board and funded by TIAA-CREEF.

AMENDATORY SECTION (Amending Resolution No. 91-
20, Order 129, filed 6/14/91, effective 7/15/91)

WAC 131-16-015 Retirement benefit goal estab-
lished. Subject to the provisions of WAC 131-16-061, the
retirement benefit goal for participants in the ((FHAAS
€REFE)) plan is to provide participants at age sixty-five hav-
ing twenty-five years of full-time service a minimum annual
retirement income, exclusive of Federal Old Age Survivors
Insurance benefits, equivalent to fifty percent of their average
annual salary.

AMENDATORY SECTION (Amending WSR 00-14-017,
filed 6/28/00, effective 7/29/00)

WAC 131-16-021 Employees eligible to participate in
the retirement ((annuity-purehase)) plan. (1) Eligibility to
participate in the (HAAAEREFE)) plan is limited to persons
who hold appointments to college district or state board staff
positions as full-time or part-time faculty members or admin-
istrators exempt from the provisions of chapter 28B.16 RCW
and, effective July 1, 1999, are assigned a cumulative total of
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at least fifty percent of full-time workload as defined by the
collective bargaining agreement and/or the appointing
authority at one or more college districts or the state board for
at least two consecutive college quarters. (Part-time faculty
workload is calculated in accordance with RCW 28B.50.489
and 28B.50.4891.)

(2) Participation in the plan is also permitted for current
and former employees of college districts or the state board
who are on leave of absence or who have terminated employ-
ment by reason of permanent disability and who are receiving
a salary continuation insurance benefit through a plan made
available by the state of Washington: Provided, That such
noncontributory participation shall not be creditable toward
the number of years of full-time service utilized in calculat-
ing eligibility for supplemental retirement benefits pursuant
to WAC 131-16-061.

(3) Optional participation in tax-deferred annuities other
than this qualified plan as offered by individual colleges is
permitted consistent with the Internal Revenue Code: Pro-
vided, That the provisions of WAC 131-16-015, 131-16-050,
and 131-16-061 shall not apply in such cases. Optional tax-
deferred annuities are provided through a salary reduction
agreement between the employee and employer. There is no
employer contribution for optional tax-deferred annuities.

(4) An employee who moves from an ineligible to an eli-
gible position for the same appointing authority may become
a participant by so electing in writing within six months fol-
lowing such move.

(5) A participant who moves from an eligible position to
an ineligible position for the same appointing authority may
continue to be a participant by so electing within six months
following such move.

(6) Participants shall continue participation regardless of
the proportion of full-time duties assigned, except as other-
wise provided in this section, as long as continuously
employed within the community and technical college sys-
tem. The community and technical college or state board
employer shall notify, in writing, all newly hired employees
of their potential right to participate. A participating
employee, who changes employers without a break in ser-
vice, shall have the responsibility to notify in writing the new
college or state board employer of his or her eligibility. In no
case will there be a requirement for retroactive contributions
if an employee fails to inform his or her college or state board
employer about eligibility previously established with
another community and technical college system employer.
For the purposes of this section, spring and fall quarters shall
be considered as consecutive periods of employment.

(7) As a condition of employment, all employees who
become eligible on and after January 1, 1997, shall partici-
pate in this plan upon initial eligibility. Notwithstanding this
provision, all eligible new employees who at the time of
employment are members of the Washington state teachers
retirement system or the Washington public employees
retirement system may participate as provided in WAC 131-
16-031.
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AMENDATORY SECTION (Amending WSR 00-14-017,
filed 6/28/00, effective 7/29/00)

WAC 131-16-031 Participation in the plan. (1)
Except as provided in subsections (2) and (3) of this section,
participation in the ((FHAAACREF)) plan is required of all
otherwise eligible new employees: Provided, That any such
new employee, who at the time of employment is a member
of the Washington state teachers retirement system or the
Washington public employees retirement system, and whose
college or state board employment meets the requirements of
an "eligible position" as defined by such plan, may irrevoca-
bly elect to retain such membership or, if not vested in that
system, retain membership until vesting occurs and then irre-
vocably elect to participate in the ((FFAALEREE)) plan.

(2) Employees who establish ((FHAA/EREE)) plan eligi-
bility in accordance with WAC 131-16-021 and who, through
concurrent employment with another employer, are active
Washington public employee retirement system (PERS)
members are required to so advise the college or state board
employer and shall be given the following options:

(a) To participate in the state board's (HAALCREE))
retirement plan in accordance with chapter 131-16 WAC, for-
going active PERS membership (contributions and service
credit) with their other employer; or

(b) To continue active participation in PERS based upon
their employment with the other public employer; forgoing
participation in the state board's ((FHAA/EREF)) retirement
plan.

Failure to make an election within thirty days of notifica-
tion results in the employee being placed in the ((FHAAL
EREFE)) plan. The college or state board employer is required
to advise the department of retirement systems (DRS) of a
PERS member's participation in the (FHAAACREE)) plan,
whether through election or default. It shall be the employee's
responsibility to notify the other employer if he or she elects
to participate in the ((FFAA/EREFE)) plan. The employee will
notify his or her college or state board employer should the
employee cease to be an active PERS member. This irrevoca-
ble election remains in effect as long as the employee is
actively participating in a PERS plan and is required because
RCW 41.40.023(4) prohibits PERS members from simulta-
neously participating in two state retirement plans.

(3) Any current active participant of (FHAA/CEREE)) the
plan who becomes an active member of PERS based on
employment with another PERS employer is required to
notify his or her college or state board employer. The
employee will be provided the options listed in subsection (2)
of this section and the college or state board employer will
follow through accordingly.

AMENDATORY SECTION (Amending Resolution No. 91-
20, Order 129, filed 6/14/91, effective 7/15/91)

WAC 131-16-040 Disability retirement provisions
for (HAALCEREF)) plan participants. The board of trust-
ees of any college district or the state board may approve the
retirement of any participant for reasons of health or perma-
nent disability either upon the request of the appointing
authority or the participant: Provided, That reasonable con-
sideration is first given to the written recommendations of the
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employee's personal physician or, if requested by either the
employee or the appointing authority, a review of such rec-
ommendations by another physician appointed by mutual
agreement for that purpose.

AMENDATORY SECTION (Amending WSR 98-14-033,
filed 6/23/98, effective 7/24/98)

WAC 131-16-045 Transfers to and from other plans
((ether-than HAA/CEREF)). (1) A participant employed in a
Washington state community or technical college or the state
board for community and technical colleges may directly
transfer into his or her ((FHAA/CREE)) plan account any
((eeeount)) balances from other employers' retirement plans
in accordance with Internal Revenue Code and the plan doc-
ument: Provided, That such other employers' plans permit

transfers out of their plans ((and-such-otheremployers-plans
are-covered-by-the-sameseetions—of the Internal Revenue
Cede-as-thisplan)).

(2) A participant who leaves the employment of all
Washington state community and technical colleges and the
state board for community and technical colleges, may
choose to transfer his or her existing ((HAA/CREE)) plan
account balances, subject to the rules established by ((FHAAL
EREF)) TIAA-CREEF for transfers, to any other employer's
retirement plan in accordance with Internal Revenue Code
and the plan document: Provided, That such other employer's
plans will accept the transferred balances ((and-sueh-other
empleyers'plans—are-covered-by-the-same-seetions—of-the
Internal Revenue-Code-as-thisplan)).

AMENDATORY SECTION (Amending WSR 98-14-033,
filed 6/23/98, effective 7/24/98)

WAC 131-16-055 Options for self-directed invest-
ment of retirement plan contributions and accumula-
tions. Whlle actlvely employed part1c1pants may ((exeferse

ef)) allocate current premlums or transfer ((ef—aee&mulated
HAA-er-CREF-fund)) plan accumulated balances to any of
the investment options approved by the state board, subject to
procedures established bv TIAA-CREF.

subjeetto-procedures-established- by HAASCREE))
AMENDATORY SECTION (Amending WSR 98-14-033,

filed 6/23/98, effective 7/24/98)

WAC 131-16-056 Hardship withdrawals. (1) In the
event of a financial hardship consistent with requirements of
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subsection (2) of this section and Section 403 (b)(11) of the
Internal Revenue Code, a participant may withdraw all or
part of the following plan funds:

(a) Pre-1998 employee contributions;

(b) Any pre-1989 earnings on employee contributions;

(¢) Any Section 414(h) employer pick-up contributions;
and

(d) Any contributions transferred to this plan from
another employer's plan. Such funds may be withdrawn from
the participant's Washington community and technical col-
lege system ((HAA/EREF)) plan retirement account while
actively employed. Hardship withdrawals may not be larger
than the amount necessary to meet the immediate and heavy
financial need defined in subsection (2) of this section plus
taxes on withdrawn funds and early withdrawal penalties.
Employer contributions (other than Section 414(h) pick-up
contributions) and earnings on the employer contributions
may not be withdrawn as a hardship withdrawal.

(2) To enable hardship withdrawal of funds, the Internal
Revenue Code (Section 1.401(k)-1(d)(2)) requires that the
college president or designee shall verify that the participant
has certified in writing that:

(a) The participant has an immediate and heavy financial
need; and

(b) The participant has no other resources reasonably
available to meet the need.

Withdrawals shall be deemed to be for "an immediate
and heavy financial need" only if they are for:

(i) Payments to prevent eviction from or foreclosure on
the principal residence of the participant;

(i1) Payments to prevent the participant's impending
bankruptcy; and/or

(iii) Unreimbursable medical expenses incurred by the
participant, spouse, dependent children, and/or dependent
parents.

The participant shall be deemed to have "no other
resources reasonably available to meet the need" if the partic-
ipant certifies that he/she cannot meet the need through:

(A) Reimbursement or compensation by insurance or
another source;

(B) Reasonable liquidation of assets;

(C) Borrowing from supplemental retirement accounts,
life insurance values, or commercial sources; and/or

(D) Stopping any voluntary employee contributions to
tax deferral or savings plans made available by the employer.
Contributions to the employer-sponsored retirement plan
must continue while the employee remains eligible for the
plan.

(3) Hardship withdrawals from the community and tech-
nical college ((FFAAACREE)) plan are taxable income in the
year received. Taxes, early withdrawal penalties, and any
other consequences of hardship withdrawals shall be the sole
responsibility of the participant. Withdrawals from this qual-
ified (HAAACREE)) plan may not be replaced at a later date.

AMENDATORY SECTION (Amending WSR 97-10-069,
filed 5/5/97, effective 7/8/97)

WAC 131-16-060 Cashability. Notwithstanding WAC
131-16-062(1), upon termination of employment at all com-
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munity and technical college districts and the state board for
at least one hundred eighty consecutive calendar days, a par-
ticipant may elect to receive a lump sum payment of his or
her (HAA/EREFE)) plan account pursuant to the settlement
options being made available by ((HAA/CREE)) TIAA-
CREEF at that time.

AMENDATORY SECTION (Amending WSR 98-14-033,
filed 6/23/98, effective 7/24/98)

WAC 131-16-061 Supplemental retirement benefits.
(1) A participant is eligible to receive supplemental retire-
ment benefit payments if at the time of retirement the partic-
ipant is age sixty-two or over and has at least ten years of full-
time service in the ((FFAALEREE)) plan at a Washington
public institution of higher education: Provided, That the
amount of the supplemental retirement benefit, as calculated
in accordance with the provisions of this section, is a positive
amount.

(2) Subject to the provisions of subdivisions (¢), (d), and
(e) of this subsection, the annual amount of supplemental
retirement benefit payable to a participant upon retirement is
the excess, if any, when the value determined in subdivision
(b) is subtracted from the value determined in subdivision (a),
as follows:

(a) The lesser of fifty percent of the participant's average
annual salary or two percent of the average annual salary
multiplied by the number of years of full-time service; pro-
vided that if the participant did not elect to contribute ten per-
cent of salary beginning July 1, 1974, or if later, after attain-
ment of age fifty, service for such periods shall be calculated
at the rate of one and one-half percent instead of two percent.

(b) The combined retirement benefit from the ((FFAA+
CEREF)) TIAA-CREF annuity and any other Washington
state public retirement system as a result of service while
employed by a Washington public higher education institu-
tion that the participant would receive in the first month of
retirement multiplied by twelve: Provided, That the ((FFAAS
€EREFE)) TIAA-CREF benefit shall be calculated on the fol-
lowing assumptions:

(1) After July 1, 1974, fifty percent of the combined con-
tributions were made to the TIAA traditional annuity and
fifty percent to the CREF stock account during each year of
full-time service: Provided, That benefit calculations related
to contributions made prior to July 1, 1974, shall be com-
puted on the basis of actual allocations between TIAA and
CREF; and

(i) The full (FAA+EREFE)) TIAA-CREF annuity accu-
mulations, including all dividends payable by TIAA Tradi-
tional Annuity and further including the amounts, if any, paid
in a single sum under the retirement transition benefit option,
were fully settled on a joint and two-thirds survivorship
option with a ten-year guarantee, using actual ages of retiree
and spouse, but not exceeding a five-year difference; except
that for unmarried participants the TIAA Traditional Annuity
accumulations, including dividends, were settled on an
installment refund option and the CREF Stock Account accu-
mulations were settled on a life annuity with ten-year guaran-
tee option, all to be based on ((FFAALCEREE)) TIAA-CREF
estimates at the time of retirement; and
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(iii) Annuity benefits purchased by premiums paid other
than as a participant in a Washington public institution of
higher education ((HAAFCREE)) retirement plan shall be
excluded.

(iv) For the purposes of this calculation, the assumptions
applied to the (HAAAEREE)) plan accumulation settlement
shall also apply to settlement of the benefit from any other
retirement plan.

(c) The amount of supplemental retirement benefit for a
participant who has not attained age sixty-five at retirement is
the amount calculated in subsection (2) of this section
reduced by one-half of one percent for each calendar month
remaining until age sixty-five: Provided, That the supple-
mental retirement benefit for an otherwise qualified partici-
pant retired for reason of health or permanent disability shall
not be so reduced.

(d) Any portion of participant's ((FHAA—andter-CREE
annuity)) plan accumulation paid to a participant's spouse
upon dissolution of a marriage shall be included in any sub-
sequent calculation of supplemental retirement benefits just
as if these funds had remained in the participant's ((FFAA
andfer-CREF-annuity)) plan account.

(e) The selection of a (FHAAACREE)) retirement option
other than the joint and two-thirds survivorship with ten-year
guarantee shall not alter the method of calculating the supple-
mental retirement benefit; however, if the participant's com-
bined ((FAAAEREE)) plan retirement benefit and calculated
supplemental retirement benefit exceeds fifty percent of the
participant's average annual salary, the supplemental retire-
ment benefit shall be reduced so that the total combined ben-
efits do not exceed fifty percent of average annual salary.

(3) The payment of supplemental retirement benefits
shall be consistent with the following provisions:

(a) Supplemental retirement benefits shall be paid in
equal monthly installments, except that if such monthly
installments should be less than ten dollars, such benefit pay-
ments may be paid at longer intervals as determined by the
state board.

(b) Supplemental retirement benefit payments will con-
tinue for the lifetime of the retired participant; however, prior
to retirement, a participant may choose to provide for the
continuation of supplemental retirement benefit payments, on
an actuarially equivalent reduced basis, to his or her spouse
or designated beneficiary after the retiree's death. Notifica-
tion of such choice shall be filed in writing with the state
board and shall be irrevocable after retirement. If such option
is chosen, the supplemental retirement benefit payments shall
be in the same proportion as any ((FHAAACREFE)) plan survi-
vor annuity option potentially payable to and elected by the
participant. If a designation of a survivor's option is not made
and the participant dies after attaining age sixty-two but prior
to retirement, any supplemental benefit payable shall be
based on the two-thirds benefit to survivor option.

(c) Prior to making any supplemental benefit payments,
the state board shall obtain a document signed by the partici-
pant and spouse, if any, or designated beneficiary acknowl-
edging the supplemental retirement benefit option chosen by
the participant.

(4) A retired participant who is reemployed shall con-
tinue to be eligible to receive retirement income benefits,
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except that the supplemental retirement benefit shall not con-
tinue during periods of employment for more than forty per-
cent of full-time or seventy hours per month or five months
duration in any fiscal year. Retirement contributions shall not
be made from the salary for such employment, unless the
individual once again becomes eligible to participate under
the provisions of WAC 131-16-021.

AMENDATORY SECTION (Amending Order 137, Resolu-
tion 92-05-23, filed 10/28/92, effective 11/28/92)

WAC 131-16-062 Benefit options after termination
of employment. (1) After termination of employment, partic-
ipants who have attained age fifty-five, or who have com-
pleted thirty years of full-time service in this plan or any
combination of Washington state sponsored retirement plans,
or who have retired due to disability in accordance with
WAC 131-16-040 may exercise any settlement option for
receipt of retirement benefits being made available by
(HAALEREFE)) TIAA-CREF at that time.

(2) The federal income tax consequences resulting from
the exercise of any options of elections provided by this sec-
tion shall be the sole responsibility of the individual partici-
pant, and all federal tax regulations related to the receipt of
retirement income benefits shall apply.

(3) The provisions of this section shall apply only to
(FAA-—and-EREF)) plan account accumulations attributable
to contributions made as a result of employment in institu-
tions or agencies subject to the provisions of WAC 131-16-
005 through 131-16-066.

AMENDATORY SECTION (Amending Resolution No. 91-
20, Order 129, filed 6/14/91, effective 7/15/91)

WAC 131-16-065 Optional retirement transition
benefit. Participants may choose the optional retirement tran-
sition benefit that at the time of their retirement permits
receipt of not more than ten percent of the accumulated value
in each annuity in a lump-sum payment, provided that annu-
ity benefits commence after the participant's fifty-fifth birth-
day. Benefits from the remainder of the combined annuity
value shall be paid in the form of other retirement options
then available to the annuitant as now or hereafter permitted
by (HAA+EREE)) TIAA-CREF. Selection of the option to
receive the retirement transition benefit shall be made imme-
diately prior to retirement in such manner as now or hereafter
permitted by (HAAACREF)) TIAA-CREF.

AMENDATORY SECTION (Amending Resolution No. 91-
20, Order 129, filed 6/14/91, effective 7/15/91)

WAC 131-16-066 Single sum death benefit to spouse
beneficiaries. Unless previously indicated to the contrary by
the participating employee in writing directly to ((FHAAL
CEREFE)) TIAA-CREF, the surviving spouse or other benefi-
ciary, if applicable, of any ((FHAALCREF)) plan participant
who dies before retirement shall be entitled to receive a single
sum death benefit in the amount of the then current value of
the annuity accumulation.

Proposed
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WSR 05-21-064
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed October 14, 2005, 9:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
04-011.

Title of Rule and Other Identifying Information: WAC
415-111-310 Defined contribution account distribution
(withdrawal); and 415-111-320 May I purchase a life annuity
with my Plan 3 defined contribution account?

Hearing Location(s): Department of Retirement Sys-
tems, 6835 Capitol Boulevard, Conference Room 115, Tum-
water, WA, on November 22, 2005, at 9:30 a.m.

Date of Intended Adoption: November 23, 2005.

Submit Written Comments to: Leslie L. Saeger, Rules
Coordinator, Department of Retirement Systems, P.O. Box
48380, Olympia, WA 98504-8380, e-mail leslies@drs.wa.
gov, fax (360) 753-3166, by 5:00 p.m., November 22, 2005.

Assistance for Persons with Disabilities: Contact Leslie
Saeger, Rules Coordinator, by November 15, 2005, TDD
(360) 664-7291, TTY (360) 586-5450, phone (360) 664-
7291.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The proposed
rules explain the types of annuities that Plan 3 members may
purchase at the time of retirement and the requirements and
process for purchasing such annuities.

Statutory Authority for Adoption: RCW 41.50.050(5).

Statute Being Implemented: RCW 41.50.088.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent:
tems, governmental.

Name of Agency Personnel Responsible for Drafting:
Leslie Saeger, P.O. Box 48380, Olympia, WA 98504-8380,
(360) 664-7291; Implementation and Enforcement: Dave
Nelsen, P.O. Box 48380, Olympia, WA 98504-8380, (360)
664-7291.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules have no
effect on businesses.

A cost-benefit analysis is not required under RCW
34.05.328. The Department of Retirement Systems is not one
of the named departments in RCW 34.05.328.

October 14, 2005

Leslie Saeger
Rules Coordinator

Department of Retirement Sys-

AMENDATORY SECTION (Amending WSR 03-19-120,
filed 9/17/03, effective 11/1/03)

WAC 415-111-310 Defined contribution account dis-
tribution (withdrawal). (1) How do I request a distribu-
tion (withdrawal) of funds from my defined contribution
account?

(a) You must separate from all eligible employment;

Proposed
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(b) The department must receive the notice of separation
from your employer(s) through the retirement transmittal sys-
tem; and

(c) You must submit the appropriate, completed form
requesting a defined contribution distribution to the depart-
ment's designated recordkeeper as directed on the form. See
WAC 415-111-110.

(2) Can I receive an expedited distribution?

(a) If you are terminally ill and eligible, the department
will arrange for payment to you within ten workdays. To be
eligible for an expedited payment:

(1) You must separate from all eligible employment;

(1) The department must receive the notice of separation
from your employer(s);

(iii) You or your beneficiaries must submit documenta-
tion to the department verifying your terminal illness; and

(iv) You must submit the appropriate, completed form
requesting a defined contribution distribution to the depart-
ment's designated recordkeeper as directed on the form (see
WAC 415-111-110).

(b) If you have an emergency, the department will con-
sider your request for expedited payment and arrange for
expedited payment to you whenever possible. To be eligible
for consideration:

(1) You must separate from all eligible employment;

(i1) The department must receive the notice of separation
from your employer(s);

(iii)) You must submit the appropriate, completed form
requesting a defined contribution distribution to the depart-
ment's designated recordkeeper as directed on the form (see
WAC 415-111-110); and

(iv) You or your beneficiaries must submit documenta-
tion to the department verifying and explaining your emer-
gency. The department will consider only unforeseeable
emergencies or serious illnesses or death of you or a close
family or household member.

(c) If you are invested in a self-directed option, the Plan
3 recordkeeper will distribute your entire self-directed
account balance, less any applicable tax withholding.

(d) If you are invested in the Total Asset Portfolio
(TAP), the Plan 3 recordkeeper will distribute 80% of your
estimated TAP account balance, less any applicable tax with-
holding. You will be paid the balance of your account after
the final valuation has been made.

(3) Can I still receive my defined contribution distri-
bution if I have returned to work before receiving my
funds? If you return to work in an eligible position after all
the criteria in subsection (1) of this section are met, you may
receive distribution from your defined contribution account.

(4) What are my options for distributing my defined
contribution funds? You have the following options for
distributions from your Plan 3 defined contribution account.
Options for both the WSIB and the ((SEEE)) self-directed
investment programs are combined where applicable.

(2) Lump sum cash distribution. In either program,
you may request the entire amount of your funds in a single
lump-sum payment.

(b) Direct rollover. In either program, you may have
some or all of your funds rolled over to an eligible retirement
plan or individual retirement account (IRA). If you choose a



Washington State Register, Issue 05-21

partial rollover, the remaining funds that were not rolled over
will be distributed to you as a lump sum, unless you create a
personal payment schedule under (d) of this subsection.

(c) Scheduled payments. In either program, subject to
the distribution requirements of IRC section 401 (a)(9), you
may request that your funds be distributed in equal payments
over a specified period of time, or that a specific dollar
amount be paid on a monthly basis until the account is
exhausted. You may also request equal payments over your
lifetime or the lifetimes of you and your beneficiary. Sched-
uled payments for the WSIB program are made monthly
only. Scheduled payments for the ((SEEE)) self-directed pro-
gram ((are)) may be made monthly, quarterly, semiannually
((and)) or annually. Both programs have a minimum payment
requirement of one hundred dollars per month.

(d) Personalized payment plan. In either program,
you may create a personalized payment plan using any part of
one or more of the distribution options provided in (a), (b),
and (c) of this subsection (see examples below).

(e) Annuity purchase. ((For-the-SELI-direeted—preo-
sram-omly)) In either program, you may request to have
your funds used to purchase an annuity ((frem-an-instranece
company-whieh)) that pays a benefit for your lifetime or the
lifetimes of you and your ((benefietary)) joint annuitant. See
WAC 415-111-320 for information about purchasing an
annuity and descriptions of the various annuity contracts.

(5) Market fluctuations. Your defined contribution
account is subject to actual investment earnings (both gains
and losses). These gains or losses will be used to adjust the
value of your account. The defined contribution payment
plans are subject to the same market fluctuations. As a result,
the funding of your selected payment plan may last longer
than anticipated due to market gains, or end earlier than antic-
ipated due to market losses.

EXAMPLE (WSIB - Partial rollover with payments
until account exhausted):

Pat has $10,000 in the WSIB investment program. Pat
wants to rollover $2,000 of the total to an IRA, but does not
want to receive the remainder of the account in a lump sum
payment as provided by the partial direct rollover option. Pat
selects the personalized payment schedule option and
requests to do a partial rollover of $2,000 and receive the
remaining $8,000 in equal monthly payments of $125 until
the account is exhausted (approximately 64 months).

EXAMPLE (Self - Partial rollover with payments for
fixed period):

Chris has $10,000 in the self-directed investment pro-
gram. Chris wants to rollover $3,000 of the total to an IRA,
but does not want to receive the remainder of the account in a
lump sum payment as provided by the partial direct rollover
option. Chris selects the personalized payment schedule
option and requests to do a partial rollover of $3,000 and
receive the remaining $7,000 in quarterly payments of $250
over the next 7 years (28 quarters).

Summary of Distribution Options
SELF WSIB

Lump Sum Cash Distribu- | Lump Sum Cash Distribu-
tion or Direct Rollover tion or Direct Rollover

— entire account — entire account
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SELF

WSIB

— partial amount

— remaining funds can be
distributed in a lump-sum
payment or by a personal-
ized payment schedule (see
below).

— partial amount

— remaining funds can be
distributed in a lump-sum
payment or by a personal-
ized payment schedule (see
below).

Scheduled Payments

Scheduled Payments

— equal payments

— monthly, quarterly, semi-
annual or annual

— specified period of time,
or

— until the account is
exhausted

— payments can be com-
bined life expectancy of you
and a beneficiary.

— equal payments
— monthly payments only

— specified period of time,
or

— until the account is
exhausted

— payments can be com-
bined life expectancy of you
and a beneficiary.

Annuity Purchase

(Netavailable for-W-SIB-

program)) Annuity Pur-
chase

— purchase an annuity from
an insurance company

— set up to pay benefits for
— your lifetime, or
— lifetimes of you and your

((benefietary)) joint annu-

— purchase an annuity,
administered by the state of
Washington

— set up to pay benefits for

— your lifetime, or

— lifetimes of you and your
joint annuitant.

itant.

In addition to the above,
you may set up:

In addition to the above,
you may set up:

Personalized Payment
Plan

Personalized Payment
Plan

— customized for your needs

— available for options
above.

— customized for your needs

— available for options
above.

(6) Minimum required distribution. Beginning on
April 1 of the calendar year following the year in which you
turn age 70 1/2, you are required to withdraw a minimum
amount from your defined contributions annually. If you are
still working at age 70 1/2, distribution ((wik-be)) is required
to begin immediately upon retirement.

(7) See RCW 41.34.070 for additional information.

NEW SECTION

WAC 415-111-320 May I purchase a life annuity
with my Plan 3 defined contribution account? Any time
after you become eligible to withdraw funds from your Plan
3 account, you may use part or all of your funds to purchase
a life annuity according to this section. To purchase a Total
Allocation Portfolio (TAP) Annuity that is administered by
the state of Washington you must use funds that are in the
Washington state investment board (WSIB) investment pro-

Proposed
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gram. To purchase an annuity through an insurance company
that is offered by the self-directed investment program, you
must use funds that are in the self-directed investment pro-
gram.

(1) What is a life annuity? A life annuity is a contract
that provides a guaranteed income for the rest of your life in
exchange for a lump-sum dollar amount you pay up front.
The contract specifies the amount you pay to purchase the
annuity, the amount you will receive each month, and any
other terms and conditions.

(a) A single life annuity is based on your lifetime. It
provides guaranteed payments for as long as you live. The
payments stop upon your death.

(b) A joint life annuity is based on two lifetimes, yours
and another person that you choose (referred to as your joint
annuitant). It provides guaranteed payments for as long as
you live, and then for as long as your joint annuitant lives.
The payments stop when both you and your joint annuitant
die.

(c) A term certain—Single life annuity is based on
your lifetime. It provides you with regular payments for as
long as you live. It also guarantees the payments for a spe-
cific, predetermined period of time (term certain). If you die
before the specified period of time, payments will continue to
your beneficiary for the balance of the specified period.

(d) A term certain—Joint life annuity is based on two
lifetimes, yours and your joint annuitant's. It provides regular
payments for as long as you or your joint annuitant live. It
also guarantees those payments for a specific, predetermined
period of time (term certain). If you and your joint annuitant
should both die before the specified period of time, payments
will continue to your beneficiary for the balance of the spec-
ified period.

Example (Term certain—Joint life annuity):

John purchased a 20-year term certain joint life annuity.
He received monthly payments until his death 10 years later.
Upon John's death, Mary, John's joint annuitant, will receive
payments for the duration of her life.

* If Mary lives for 5 years after John's death, upon her
death the annuity will make payments to John's ben-
eficiary for 5 years, the remainder of the 20-year
term.

* If Mary lives for 15 years after John's death, upon
her death the annuity will cease. The annuity will
have paid benefits for 25 years, five years beyond
the 20-year guaranteed period.

(2) Are the life annuities offered by each investment
program different? The life annuities offered through the
WSIB investment program and the self-directed investment
program have distinct features and options. Each program
may offer some or all of the annuities described in subsection
(1) of this section. Minimum purchase price, payment fre-
quency, survivorship percentages, length of term certain
annuities, and other optional features differ between pro-
grams as well.

(3) How are the annuity payments calculated? Your
annuity payment amount is based on:

(a) The original purchase price;

(b) Your age;

(c) The age of your joint annuitant, if any;
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(d) Assumptions about life expectancy;

(e) The survivorship percentage you select on a joint
annuity;

(f) Anticipated investment returns; and

(g) The specific features of the annuity you select, such
as, but not limited to, COLAs or refunds of any undistributed
balance upon death.

(4) May I change my mind after I purchase an annu-
ity? Your contract will specify a period of time in which you
can rescind your decision to purchase the annuity. Once the
rescission period expires, your decision is irrevocable.

(5) May I change the terms of the annuity after the
rescission period expires? You may not make any changes
after the rescission period unless your annuity contract
explicitly states otherwise. Some policies allow you to make
changes in specific circumstances. For instance, you may
make changes to an annuity purchased through the Washing-
ton state investment board investment program only as fol-
lows:

(a) If you name someone other than your spouse as the
joint annuitant, you may convert to a single life annuity at any
time after your payments begin. This option may only be
used once and is irrevocable.

(b) If you marry after purchasing a single life annuity,
you may convert to a joint life annuity and name your new
spouse as survivor, provided that:

(1) Your monthly benefit is not subject to a property set-
tlement agreement from a court decree of dissolution or legal
separation;

(i1) The selection is made during a one-year window on
or after the date of the first anniversary and before the second
anniversary of your marriage; and

(iii) You provide satisfactory proof of your new marriage
and your new spouse's birth date. This option may only be
used once and is irrevocable.

(6) What are the tax consequences of a life annuity?

(a) You, your joint annuitant or your beneficiary may be
liable for federal and/or state taxes on payments from your
annuity in the year in which they are received. You will
receive an annual statement indicating the taxable portion of
your annuity payments.

(b) If you do not submit a tax withholding Form W-4P to
the department before your first payment, taxes will be with-
held according to Internal Revenue Service requirements,
using a filing status of married with three exemptions.

(c) The department does not:

(1) Guarantee that payments should or should not be des-
ignated as exempt from federal income tax;

(i1) Guarantee that it was correct in withholding or not
withholding taxes from benefit payments to you;

(iii) Represent or guarantee that any particular federal or
state income, payroll, personal property or other tax conse-
quence will occur because of its nontaxable determination; or

(iv) Assume any liability for your compliance with the
Internal Revenue Code.

(7) How do I purchase a life annuity?

(a) The forms required to purchase an annuity and the
applicable directions are available on the department's web-
site or upon request from the department, and include:
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(i) Plan 3 Request for Payment of Defined Contributions
Funds Form;

(i1) Plan 3 Annuity Payment Request Form;

(iii) Spousal consent form, if married,

(iv) Proof of your birth date;

(v) Proof of your joint annuitant's birth date, if applica-
ble; and

(vi) Tax withholding Form W-4P.

(b) You may transfer funds from one investment pro-
gram to the other in order to have sufficient funds in the
appropriate investment program to cover the cost of the annu-
ity purchase.

(8) What if there is an error in my contract? Care-
fully examine your contract upon receipt. If there is an error
or omission, you must report the error or omission immedi-
ately according to the instructions in your contract.

WSR 05-21-074
PROPOSED RULES
GAMBLING COMMISSION
[Filed October 14, 2005, 3:14 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-205.

Title of Rule and Other Identifying Information: WAC
230-40-120 Limits on wagers in card games.

Hearing Location(s): DoubleTree Guest Suites, 16500
Southcenter Parkway, Seattle, WA 98188, (509) [(360)] 248-
8220, on January 13, 2006, at 9:30 a.m.

Date of Intended Adoption: January 13, 2006.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504, e-mail
Susana@wsgc.wa.gov, fax (360) 486-3625, by January 2,
2006.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by January 2, 2006, TTY (360) 486-3637 or (360)
486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The current rule
places a $200 limit on wagers at a specified number of tables
based on the number of authorized house-banked tables. The
remaining tables must not exceed the original $100 wagering
limits. A card room licensed for up to five tables may have
one table with a $200 limit on house-banked games, a card
room licensed for six to ten tables may have two tables with
a $200 limit on house-banked games, and a card room
licensed for more than ten tables may have three with a $200
limit on house-banked games. This compromise rule was put
into place in February 2004 when licensees requested an
increase on wager limits from $100 to $300.

The Recreational Gaming Association is now asking to
make the $200 wager limit universal for all house-banked
tables in a licensed card room.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

WSR 05-21-074

Name of Proponent: Washington State Gambling Com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Neal Nunamaker, Deputy Director,
Lacey, (360) 486-3452.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule does not impose
more than minor, if any, costs to businesses and no dispropor-
tionate impact to small businesses has been identified.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington State Gambling Commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

October 12, 2005

Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 437, filed
9/16/04, effective 10/17/04)

WAC 230-40-120 Limits on wagers in card games.
Social and public card room licensees shall not allow wager-
ing limits set by the commission to be exceeded in any card
game. The number and value of wagers in card games are
limited as follows:

Nonhouse-banked card games.

(1) Poker:

(a) There shall be no more than five betting rounds in any
one game;

(b) The maximum number of wagers in any betting
round shall be four, comprised of an initial wager plus three
raises; and

(c) The maximum amount of a single wager shall not
exceed twenty-five dollars;

(2) Games based on achieving a specific number of
points - each point shall not exceed five cents in value;

(3) An ante, except for panguingue (pan), shall not be
more than the maximum wager allowed for the first betting
round for any game. The ante may, by house rule, be made by
one or more players, but the total ante may not exceed the
maximum wager allowed for the first betting round. An ante,
by house rule, may be used as part of a player's wager;

(4) Panguingue (pan) - the maximum value of a chip for
a payoff shall not exceed ten dollars. An ante will not exceed
one chip. Doubling of conditions is prohibited. Players going
out may collect not more than two chips from each participat-
ing player;

House-banked card games.

(5) Licensees authorized to conduct house-banked card
games shall not allow a single wager to exceed ((esre)) two

hundred dollars((;exeeptthatsuchHeensees-may-allow-asin-
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(6) A single wager may be made for each decision made
by the player before additional cards are dealt or revealed. In
addition, for blackjack, an additional wager may be placed
for doubling down or splitting pairs; and

(7) Bonus wagers for house-banked progressive jackpots
shall not exceed one dollar. Bonus wagers with a predeter-
mined prize amount based upon a separate element of chance
within the same game shall not exceed the authorized maxi-
mum table limits as described in subsection (5) of this sec-
tion.

WSR 05-21-075
PROPOSED RULES
GAMBLING COMMISSION
[Filed October 14, 2005, 3:15 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-205.

Title of Rule and Other Identifying Information: WAC
230-40-010 Social card games—Rules of play—Types of
card games authorized.

Hearing Location(s): DoubleTree Guest Suites, 16500
Southcenter Parkway, Seattle, WA 98188, (509) [(360)] 248-
8220, on January 13, 2006, at 9:30 a.m.

Date of Intended Adoption: January 13, 2006.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504, e-mail
Susana@wsgc.wa.gov, fax (360) 486-3625, by January 2,
2006.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by January 2, 2006, TTY (360) 486-3637 or (360)
486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule autho-
rizes certain types of card games and rules of play. Currently,
players are required to receive cards and base their decision
to fold, discard, draw additional cards, or raise the wager on
the cards in their hand.

Dolores Chiechi, on behalf of the Recreational Gaming
Association, has submitted a petition for rule change to
amend rules of play so players would no longer be required to
receive their own hand of cards. Instead players would be
responsible for their own decisions regarding the game,
rather than their own hand. It also removes the prohibition of
players from betting on the house's or other player's hand. A
player would still be prohibited from betting on another
player's position.

This would allow additional types of card games, such as
mini-baccarat, craps style games (played with cards) and
other games in the house-banked card rooms.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Gambling Com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Neal Nunamaker, Deputy Director,
Lacey, (360) 486-3452.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule does not impose
more than minor, if any, costs to businesses and no dispropor-
tionate impact to small businesses has been identified.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington State Gambling Commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

October 12, 2005
Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 424, filed
9/18/03, effective 1/1/04)

WAC 230-40-010 Social card games—Rules of
play—Types of card games authorized. Social card games
shall be played using rules and procedures as set forth in this
section. Only card games that have been specifically autho-
rized are allowed to be played in public or social card rooms.

Rules of play for all card games.

(1) Social card games shall be played in the following
manner:

(a) The game must be played with one or more standard
decks of playing cards or with approved electronic card fac-
similes which meet the requirements of WAC 230-40-070
(1)(c): Provided, That cards may be removed to comply with
rules of a specific game, such as pinochle;

(b) Players shall compete against all other players on an
equal basis for nonhouse-banked games or against the lic-
ensee for house-banked games;

(c) Each player shall ((reeeive-their-ownhand-ofcards
and)) be responsible for their own decisions regarding ((steh

>

orraise-the-wager)) the game;

(d) Players shall not place wagers on any other player's
or the house's hand and no side bets between players are
allowed: Provided, That the following shall not be in viola-
tion of this section:

(i) An insurance bet placed in the game of blackjack;

(i1) A tip wager made on behalf of a dealer; or

(iii) "Envy" provisions which allow a player to receive a
prize if another player wins a jackpot or odds wager;

(e) A player's win or loss shall be determined during the
course of play of a single card game; and

(f) No more than two separate games shall be played
with a single hand of cards. For purposes of this section,
bonus features and progressive jackpots are considered a
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game: Provided, That bonus features that allow a player to
receive an additional prize if another player achieves a spe-
cific hand, such as "envy" or "share the wealth" features, shall
not be considered a separate game if the player does not have
to place a separate wager to participate.

Nonhouse-banked card games authorized.

(2) Nonhouse-banked card games shall only be played in
the manner set forth in The New Complete Hoyle, Revised,
Hoyle's Modern Encyclopedia of Card Games, or a similar
authoritative book on card games approved by the director:
Provided, That each licensee may make immaterial modifica-
tions to each authorized game set out in Hoyle. The following
nonhouse-banked card games are authorized:

(a) Poker;

(b) Hearts;

(c) Pinochle;

(d) Cribbage;

(e) Rummy;

(f) Panguingue (Pan);

(g) Pitch;

(h) Bid Whist;

(i) Other games or modifications to approved games may
be approved by the director, or the director's designee, on a
case-by-case basis. Requests for approval of a game must be
submitted in writing, and include the rules of play and all
wagering schemes.

House-banked card games authorized.

(3) House-banked card games shall be approved by the
director, or the director's designee, on a case-by-case basis.
Request for approval of a house-banked card game must be
submitted in writing, including the rules of play and all
wagering schemes. A list of all approved games, modifica-
tions to games, and rules of play shall be available at all com-
mission offices. The director may approve games in which
the determination of whether a player wins or loses depends
upon one or more of the following:

(a) The player's hand is a specific:

(1) Pattern or ranking of cards (pair, straight, flush, royal
flush, etc.);

(i1) Combination of cards (two queens of hearts, ace and
jack of spades, three sevens, etc.); or

(iii) Value of the cards (seventeen, twenty-one, etc.);
and/or

(b) The player has a higher or lower ranking or value
hand than the house/dealer/banker.

Removing an approved game from play.

(4) Once a game is approved for play, the director shall
not remove it from the authorized list of games without pro-
viding licensees written notice. Licensees shall be afforded
an opportunity to object to the director's decision. If an objec-
tion is filed, an administrative law judge shall review the
director's decision utilizing the brief adjudicative procedures
set forth in WAC 230-50-010.

Procedures for when a proposed game is denied.

(5) The licensee shall be notified in writing when the
director denies a request for a new game or modification of a

WSR 05-21-076

game. The notification shall include reasons for the denial
and provide the petitioner all information necessary for a for-
mal petition to the commission for rule making, amendments,
or repeal, as set forth in WAC 230-50-800.

WSR 05-21-076
PROPOSED RULES
GAMBLING COMMISSION
[Filed October 14, 2005, 3:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-205.

Title of Rule and Other Identifying Information: WAC
230-40-610 Player-supported jackpots—Restrictions—Man-
ner of conducting—Approval.

Hearing Location(s): DoubleTree Guest Suites, 16500
Southcenter Parkway, Seattle, WA 98188, (509) [(360)] 248-
8220, on January 13, 2006, at 9:30 a.m.

Date of Intended Adoption: January 13, 2006.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504, e-mail
Susana@wsgc.wa.gov, fax (360) 486-3625, by January 2,
2006.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by January 2, 2006, TTY (360) 486-3637 or (360)
486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This rule change
is proposed on behalf of the members of the Recreational
Gaming Association. This rule allows licensees to impose an
administrative fee up to 10% of the amount collected from
players for a player-supported jackpot (PSJ). The intent of
the rule is to allow licensees to recoup the administrative
expenses incurred for maintaining the required PSJ account,
including banking fees, and required recordkeeping. Licens-
ees are required to maintain a separate PSJ bank account.

The proposed amendment would increase the adminis-
trative fee from 10% to 35%.

Statutory Authority for Adoption: RCW 9.46.070.

Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Gambling Com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Neal Nunamaker, Deputy Director,
Lacey, (360) 486-3452.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule does not impose
more than minor, if any, costs to businesses and no dispropor-
tionate impact to small businesses has been identified.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington State Gambling Commission is

Proposed
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not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

October 12, 2005
Susan Arland
Rules Coordinator

AMENDATORY SECTION (Amending Order 439, filed
11/24/04, effective 1/1/05)

WAC 230-40-610 Player-supported jackpots—
Restrictions—Manner of conducting—Approval. A
player-supported jackpot (PSJ) is a separate contest of chance
directly related to the play and/or outcome of authorized non-
house-banked card games but which is not the card game
itself. Card rooms with a Class F or house-banked license
may establish a prize fund for the purpose of operating a PSJ
for nonhouse-banked card games. Any PSJ must be approved
in writing by the director or the director's designee prior to
play. A PSJ must meet the following requirements:

Funding a PSJ.

(1) A licensee may provide house funds to establish a
PSJ. The licensee shall issue a check from the general busi-
ness account into the PSJ account to start the prize fund.
Recouping of start up funds shall be done by issuing a check
from the PSJ account to the business general account. Elec-
tronic bank transfers shall satisfy this requirement. Start up
funds shall not exceed five thousand dollars per PSJ.

Using a rake to fund a PSJ.

(2) A licensee may assess a portion of players' wagers for
a jackpot prize. Such amount shall not exceed one dollar per
hand or game for each PSJ. This assessment shall be sepa-
rately collected using the rake method.

PSJ funds are player funds - exception from administra-
tive fee.

(3) The licensee acts only as the custodian of the PSJ
funds, including any interest earned on this money, and main-
tains no legal right to the funds. All PSJ funds shall be
awarded as prizes, based upon a format approved by commis-
sion staff. An administrative fee not to exceed ((ten)) thirty-
five percent of the amount collected for a PSJ may be
imposed by the licensee. This administrative fee includes all
expenses incurred by the licensee, including banking fees. No
other expenses beyond the ten percent administrative fee
shall be deducted from the PSJ account.

Prize fund custodian.

(4) Each licensee shall designate at least one "prize fund
custodian" who shall be responsible for safeguarding and dis-
bursing funds to winners. A prize fund custodian may be an
owner, partner, officer, or licensed individual designated by a
card room owner, partner, or officer. The custodian shall
have signature authority for prize fund bank accounts and
ensure accountability of all funds collected for use in a PSJ.
The licensee shall meet the deposit requirements of WAC
230-40-608.
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Payout of prizes.

(5) Prize amounts paid in cash shall not exceed two thou-
sand five hundred dollars. Prize amounts not awarded in cash
shall be paid within twenty-four hours, by check, the type
which provides a duplicate copy. A record of all prizes paid
shall be maintained in the format prescribed by commission
staff and shall include:

(a) For prizes less than one hundred dollars, a system of
accounting denoting each individual prize may be utilized.

(b) For prizes one hundred dollars and above, the follow-
ing information shall be recorded on a prize record:

(1) Full printed name;

(i1) Date of birth;

(iii) Street address;

(iv) Type of identification reviewed,

(v) Amount of the prize awarded;

(vi) Description of the winning hand;

(vii) Time and date awarded; and

(viii) The supervisor's and dealer's initials.

(¢) When awarding a prize of five hundred dollars or
more, the dealer must, in view of the surveillance camera,
display the value and suit of each card in the winning hand,
and the remaining cards in the deck must be counted and put
in numerical order by suit to confirm a complete deck. The
hand shall be collected and sealed with the prize record. The
winning hand and remaining deck shall be maintained on the
premises as part of daily card room records for a period of
seven days, unless released by a commission agent.

Owners and employees competing for a PSJ.

(6) Owners, custodians and on-duty card room employ-
ees may participate in card games that offer a PSJ, but may
not share in the winnings of any prize awarded. Any prize
winnings an owner or on-duty employee may be entitled to
under game rules, must be divided equally among the other
players at the table: Provided, That off-duty employees may
participate in card games that offer a PSJ and share in the
prize winnings.

Owners and employees showing cards.

(7) Owners and on-duty card room employees must turn
their cards face up at the end of each game so they may be
observed by other players at the table and surveillance if:

(a) Playing in a game with a PSJ;

(b) The prize is not based upon a predetermined hand;
and

(c) There is a qualifying hand at the end of a game (such
as a "bad beat" hand).

House dealer required.

(8) All card games offering a PSJ must utilize a house
dealer.

Security requirements.

(9) Each gaming table offering a PSJ shall be required to
install a closed circuit television system as outlined in WAC
230-40-625: Provided, That licensees operating any house-
banked card games shall follow the security requirements set
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forth in WAC 230-40-825 for all tables in the card room,
including those offering a PSJ.

Removing a PSJ from play.

(10) The following procedures shall be followed for all
discontinued player-supported jackpots:

Discontinued.

(a) In the event a licensee elects to discontinue a PSJ, the
balance, less any nonrecouped seed money, shall be distrib-
uted to players within sixty days of discontinuance by offer-
ing an approved promotion or card tournament of the same
game under which the PSJ was originally accrued.

Closure of business.

(b) In the event a licensee ceases to operate a card room,
or fails to maintain a valid card room license, all funds asso-
ciated with the PSJ shall be distributed to the Washington
state council on problem gambling.

Posting rules.

(c) The licensee shall conspicuously post a sign stating
how PSJ money will be distributed in the event the PSJ is dis-
continued or the business closes. The sign must be posted at
the inception of the PSJ.

House rules.

(11) House rules, to include administrative fees shall be
posted in a location readily visible by all players and disclose
the conditions under which prizes may be won, the prize
amount, cost to participate, and any other conditions which
may affect the outcome of the game.

Dispute resolution.

(12) If a dispute arises involving the outcome of a PSJ,
the licensee shall preserve the video recording, the winning
hand and remaining deck, and all records for the game where
the dispute occurred and shall notify commission staff within
twenty-four hours. The licensee shall document all informa-
tion pertaining to the dispute including:

(a) The names, addresses, and phone numbers of all
players, card room staff, and any witnesses involved;

(b) Amount of the advertised PSJ; and

(c) A full description of the circumstances surrounding
the dispute.

(13) All disputes involving a PSJ will be investigated by
commission staff, with a report submitted to the director. A
written decision will be issued by the director, or the direc-
tor's designee, and such decision shall be final.

(14) During the course of dispute resolution, the com-
mission may become the temporary custodian of any and all
prize funds. The PSJ will be suspended until the dispute is
resolved.

WSR 05-21-077
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PROPOSED RULES
GAMBLING COMMISSION
[Filed October 14, 2005, 3:17 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-205.

Title of Rule and Other Identifying Information: WAC
230-40-120 Limits on wagers in card games.

Hearing Location(s): DoubleTree Guest Suites, 16500
Southcenter Parkway, Seattle, WA 98188, (509) [(360)] 248-
8220, on January 13, 2006, at 9:30 a.m.

Date of Intended Adoption: January 13, 2006.

Submit Written Comments to: Susan Arland, Rules
Coordinator, P.O. Box 42400, Olympia, WA 98504, e-mail
Susana@wsgc.wa.gov, fax (360) 486-3625, by January 2,
2006.

Assistance for Persons with Disabilities: Contact Shir-
ley Corbett by January 2, 2006, TTY (360) 486-3637 or (360)
486-3447.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Currently, there is
a $25 wagering limit on poker games. Poker wagering limits
were increased from $10 to $25 on May 15, 2000, and licens-
ees have not asked for an increase since that time.

The Recreational Gaming Association is now asking to
raise the wager limit for all poker games at house-banked
card rooms to $100. This rule change would not allow non-
house-banked card rooms to raise their poker wagering limit.

The rule change would lead to much higher stakes in
poker games.

Statutory Authority for Adoption: RCW 9.46.070.
Statute Being Implemented: Not applicable.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington State Gambling Com-
mission, governmental.

Name of Agency Personnel Responsible for Drafting:
Susan Arland, Rules Coordinator, Lacey, (360) 486-3466;
Implementation: Rick Day, Director, Lacey, (360) 486-
3446; and Enforcement: Neal Nunamaker, Deputy Director,
Lacey, (360) 486-3452.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement has not been prepared pursuant to
RCW 19.85.025, and/or the proposed rule does not impose
more than minor, if any, costs to businesses and no dispropor-
tionate impact to small businesses has been identified.

A cost-benefit analysis is not required under RCW
34.05.328. The Washington State Gambling Commission is
not an agency that is statutorily required to prepare a cost-
benefit analysis under RCW 34.05.328.

October 12, 2005
Susan Arland

Rules Coordinator

Proposed
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AMENDATORY SECTION (Amending Order 437, filed
9/16/04, effective 10/17/04)

WAC 230-40-120 Limits on wagers in card games.
Social and public card room licensees shall not allow wager-
ing limits set by the commission to be exceeded in any card
game. The number and value of wagers in card games are
limited as follows:

Nonhouse-banked card games.

(1) Poker:

(a) There shall be no more than five betting rounds in any
one game;

(b) The maximum number of wagers in any betting
round shall be four, comprised of an initial wager plus three
raises; and

(c) The maximum amount of a single wager shall not
exceed twenty-five dollars, except that licensees authorized
to conduct house-banked card games shall not exceed one
hundred dollars;

(2) Games based on achieving a specific number of
points - each point shall not exceed five cents in value;

(3) An ante, except for panguingue (pan), shall not be
more than the maximum wager allowed for the first betting
round for any game. The ante may, by house rule, be made by
one or more players, but the total ante may not exceed the
maximum wager allowed for the first betting round. An ante,
by house rule, may be used as part of a player's wager;

(4) Panguingue (pan) - the maximum value of a chip for
a payoff shall not exceed ten dollars. An ante will not exceed
one chip. Doubling of conditions is prohibited. Players going
out may collect not more than two chips from each participat-
ing player;

House-banked card games.

(5) Licensees authorized to conduct house-banked card
games shall not allow a single wager to exceed one hundred
dollars, except that such licensees may allow a single wager
of up to two hundred dollars on a limited number of tables as
follows:

(a) Licensees authorized to operate five tables or fewer
may operate one table at the two hundred dollar limit;

(b) Licensees authorized to operate from six to ten tables
may operate two tables at the two hundred dollar limit; and

(c) Licensees authorized to operate more than ten tables
may operate three tables at the two hundred dollar limit;

(6) A single wager may be made for each decision made
by the player before additional cards are dealt or revealed. In
addition, for blackjack, an additional wager may be placed
for doubling down or splitting pairs; and

(7) Bonus wagers for house-banked progressive jackpots
shall not exceed one dollar. Bonus wagers with a predeter-
mined prize amount based upon a separate element of chance
within the same game shall not exceed the authorized maxi-
mum table limits as described in subsection (5) of this sec-
tion.

Proposed
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WSR 05-21-078
PROPOSED RULES
OFFICE OF
FINANCIAL MANAGEMENT
[Filed October 17, 2005, 9:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-197.

Title of Rule and Other Identifying Information: Process
for the Office of Financial Management approval of elec-
tronic funds and information transfers by state agencies.

Hearing Location(s): Office of Financial Management,
Point Plaza West, 6639 Capitol Boulevard, 1st Floor Confer-
ence Room, Tumwater, WA, on November 28, 2005, at 9
a.m.

Date of Intended Adoption: December 1, 2004 [2005].

Submit Written Comments to: Wendy Jarrett, Statewide
Accounting Manager, Office of Financial Management, P.O.
Box 43113, Olympia, WA 98504-3113, e-mail Wendy.Jar-
rett@ofm.wa.gov, fax (360) 664-7675, by November 22,
2005.

Assistance for Persons with Disabilities: Contact Jayda
Williams by November 22, 2005, TTY (360) 902-0679 or
(360) 664-7652.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The current rules
related to the approval of and the requirements for agency
electronic funds and information transfer systems were last
updated in 1982. Since implementation, the statute upon
which the rules were enacted has been repealed and addi-
tional statutes related to this subject have been enacted. The
proposed changes are intended to update the rules to ensure
consistency with the current banking and agency practices,
informational systems availability and current state and fed-
eral statutory requirements, as well as to make technical
adjustments and clarifications as needed.

Reasons Supporting Proposal: The rule changes will
provide processes and procedures consistent with current
banking and agency practices, making it easier to comply
with the requirements.

Statutory Authority for Adoption: RCW 43.41.180 and
43.41.110(14).

Statute Being Implemented: RCW 43.41.180.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Office of Financial Management,
governmental.

Name of Agency Personnel Responsible for Drafting
and Implementation: Wendy Jarrett, 6639 Capitol Boule-
vard, Point Plaza West, P.O. Box 43113, Olympia, (360)
664-7675.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The implementation of
these rules have [has] no or minimal cost, as authorized by
statute, to small business.

A cost-benefit analysis is not required under RCW
34.05.328. The Office of Financial Management (OFM) is
not an agency listed in RCW 34.05.328 (5)(a)(i). Further,
OFM does not voluntarily make section 201 applicable to this
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rule adoption nor to date, has JARRC made section 201
applicable to this rule adoption.

October 17, 2005
Roselyn Marcus
Director of Legal Affairs
Rules Coordinator

Chapter 82-20 WAC
ELECTRONIC (BPEROSH-OFSAEARHES AND-

STATHFEANDED-BENEITS)) ACCEPTANCE AND
DISBURSEMENT OF FUNDS

AMENDATORY SECTION (Amending Order 53, filed
2/11/82)

WAC 82-20-010 Purpose. (((H-REW-43-08-085;4as

]

)) The rules adopted in
chapter 82-20 WAC further define and clarify the application
of RCW 43.41.180, which authorizes the office of financial
management to approve the use of electronic and other tech-
nological means to transfer funds whenever economically

feasible.

NEW SECTION

WAC 82-20-025 Definitions. The following definitions
apply throughout this chapter unless the context clearly indi-
cates other meaning:

(1) "Agency" means and includes every state agency,
office, board, commission, department, state institution, or
state institution of higher education, which includes all state
universities, regional universities, and community and tech-
nical colleges.

(2) An "economic feasibility study" is a package of
information that includes a cover letter, a business case and
analytical information. It documents the cost/benefit analysis
of an agency's proposed electronic payment project and dem-
onstrates the net benefit of the proposed project.

(3) "Economic feasibility" and "economically feasible"
mean that over a reasonable period of time, an application's
cumulative benefits outweigh or are equivalent to the appli-
cation's cumulative costs.

(4) "Electronic and other technological means" and
"electronic payments" include, but are not limited to, credit
cards, debit cards, electronic fund transfers utilizing the auto-
mated clearing house network, electronic benefit transfers,
wire transfers, lock boxes, electronic checks, smart cards, and
stored value cards.

WSR 05-21-078

(5) "Financial institution" means any state or federally
chartered commercial bank, trust company, mutual savings
bank, savings and loan association, or credit union.

(6) "Funds" means any moneys either received or dis-
bursed by a state agency, and applies to all cash types includ-
ing treasury funds, treasury trust funds, and local funds.

NEW SECTION

WAC 82-20-035 Is an economic feasibility study
required? In order for the office of financial management to
determine whether or not an application is economically fea-
sible, agencies are required to prepare and submit an eco-
nomic feasibility study for approval. Agencies must file an
economic feasibility study for all new applications to accept
or disburse funds by electronic and other technological
means and the application must be approved by the office of
financial management prior to implementation. This applies
to both pilot and permanent applications, and includes, but is
not limited to, internet and retail applications. An economic
feasibility study is also required for expansions to existing
applications. The office of financial management can grant
exceptions to the requirement to file an economic feasibility
study, for example:

(1) Very small applications and limited expansions to
existing approved electronic payment processes may only
require a cover letter that incorporates the business case and
analytical information. The office of financial management
should be contacted to determine if this is an option for a par-
ticular application.

(2) Electronic funds transfers into treasury or treasury
trust accounts through the automated clearing house network
may only require a cover letter to be submitted to the office of
financial management that incorporates the business case and
analytical information. The office of financial management
and the office of the state treasurer should be contacted to
determine if this is an option for a particular application.

(3) Applications involving electronic transfers that are
limited to information only do not require an economic feasi-
bility study to be submitted. These would include, but are not
limited to, bill presentment, employee earnings statements,
and remittance advices.

(4) Wire transfers are usually needed immediately and
are singular in nature, therefore they do not require an eco-
nomic feasibility study. However, the agency must work
with the office of the state treasurer to ensure that there is not
a less expensive alternative available.

NEW SECTION

WAC 82-20-045 Agency requirements. (1) The
agency is to establish controls to prevent loss of funds. Con-
trols are to include a positive system of validating the
amounts to be transferred and verifying that the amounts to
be transferred for a recipient are actually due goods or ser-
vices received, work performed, benefits due or other pur-
pose as authorized by law.

(2) The agency is to comply with state administrative
and accounting policies established by the office of financial
management.

Proposed
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(3) The agency is to work with the office of the state trea-
surer regarding the banking arrangements related to accept-
ing or disbursing funds via electronic and other technological
means.

AMENDATORY SECTION (Amending Order 53, filed
2/11/82)

WAC 82-20-050 Financial institution requirements.
((H)) Each participating financial institution ((rrust-be-a

mated-elearinghouserules-and-regulations)) is responsible for
adherence to federal and state statutes and regulations related
to the transfer of funds via electronic and other technological
means. The state reserves the right to refuse to do business
with any financial institution that fails to comply with federal
and state statutes and regulations related to the transfer of
funds via electronic and other technological means.

« . o i
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trontefundstransfer has-beenmade:))

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 82-20-020
WAC 82-20-030
WAC 82-20-040
WAC 8§2-20-060
WAC 8§2-20-070

Payroll system requirements.
Agency requirements.
Recipient requirements.
Subsequent transactions.

Failure to comply.

WSR 05-21-082
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed October 17, 2005, 4:30 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
17-1009.

Title of Rule and Other Identifying Information: WAC
392-140-600 through 392-140-685, state special education
safety net funding.

Hearing Location(s): Old Capitol Building, 600 South
Washington Street, Olympia, WA 98504-7200, on November
22,2005, at 9 a.m.

Date of Intended Adoption: November 22, 2005.

Submit Written Comments to: Legal Services, Office of
Superintendent of Public Instruction, P.O. Box 47200, Olym-
pia, WA 98504-7200, fax (360) 753-4201, by November 18,
2005.

Assistance for Persons with Disabilities: Contact Sheila
Emery by November 18, 2005, TTY (360) 664-3631 or (360)
725-6271.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Remove language
requiring "other" available revenue be included in the calcu-
lation determining need on Worksheet A; add the federal def-
inition of high need student to the rules; establish a common
threshold to be determined annually for all high need student
applications; and change voting membership status of the
state oversight committee member representing the office of
the state auditor.

Statutory Authority for Adoption: RCW 28A.150.290.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Mary Ellen Parrish, Office of Superintendent of Public
Instruction, (360) 725-6086; Implementation: Calvin W.
Brodie, Office of Superintendent of Public Instruction, (360)
725-6300; and Enforcement: Jennifer Priddy, Office of
Superintendent of Public Instruction, (360) 725-6292.

No small business economic impact statement has been
prepared under chapter 19.85 RCW.
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A cost-benefit analysis is not required under RCW
34.05.328.

October 13, 2005

Dr. Terry Bergeson

Superintendent of

Public Instruction

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-600 Special education safety net—
Applicable provisions. The provisions of WAC 392-140-
600 through 392-140-685 apply to the determination of
safety net allocations of Individuals with Disabilities Educa-
tion Act (IDEA) federal funds for the ((2603-64)) 2005-06
school year and thereafter.

NEW SECTION

WAC 392-140-6010S5 Definition—High need student.
A student with a disability whose program cost is greater than
three times the statewide average per pupil expenditures as
defined in section 9101 of the Elementary and Secondary
Education Act of 1965 or a multiple of the statewide average
per pupil expenditures as established by the superintendent of
public instruction and published in the Safety Net Bulletin
shall be considered a high need student for purposes of this
chapter.

AMENDATORY SECTION (Amending Order 98-05, filed
3/18/98, effective 4/18/98)

WAC 392-140-602 Special education safety net—Eli-
gible applicants. (1) An individual school district of the state
of Washington is eligible to apply for special education
safety net moneys on behalf of its resident students. Resident
students include those defined as resident pursuant to WAC
392-137-115, those enrolled through choice (RCW 28A.-
225.225) and those from nonhigh districts (RCW 28A.225.-
210). Resident students exclude those residing in another dis-
trict and enrolled as part of an interdistrict cooperative pro-
gram (RCW 28A.225.250).

(2) An interdistrict cooperative of at least fifteen districts
in which all excess cost services for special education stu-
dents of the districts are provided by the cooperative is eligi-
ble to apply for special education safety net moneys. The
cooperative and the participating school districts shall be
treated as a single school district for the purposes of this
chapter. Participating school districts are not eligible to apply
for safety net moneys individually.

(3) The Washington ((state)) school for the deaf and the
Washington state school for the blind are eligible to apply for
high ((eestindividual)) need students under WAC 392-140-
616.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-605 Special education safety net—
Application type, certification, worksheets. Application
for safety net funding shall be made on Form SPI 1381 - Cer-
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tification published by the superintendent of public instruc-
tion as follows:

(1) School districts may make application for safety net
funding for ((high-eestindividual)) high need student(s). The
school district making application for safety net funding shall
certify that:

(a) The district recognizes that differences in costs attrib-
utable to district philosophy, service delivery choice, or
accounting practice are not a legitimate basis for safety net
awards.

(b) The application complies with the respective safety
net application standards of WAC 392-140-616;

(c) The application provides true and complete informa-
tion to the best of the school district's knowledge;

(d) The district understands that safety net funding is not
an entitlement, is subject to adjustment and recovery, may
not be available in future years, must be expended in program
21 or program 24 as specified in the award letter, and certifies
that federal Medicaid has been billed for all services to eligi-
ble students;

(e) The district is making reasonable effort to provide
appropriate services for students in need of special education
using state funding generated by the basic education appor-
tionment and special education funding formulas and federal
funding;

(f) The district's special education services are operated
in a reasonably efficient manner;

(g) Indirect costs included for purposes of determining
safety net allocations do not exceed the allowable percent for
federal special education program plus one percent;

(h) Any available state and federal funding is insufficient
to address the additional needs;

(i) The costs of any supplemental contracts are not
included for purposes of determining safety net awards. Sup-
plemental contracts are those contracts made pursuant to
RCW 28A.400.200(4) excluding extended school year con-
tracts (ESY) required by an IEP; and

(j) The costs of any summer school instruction are not
included for purposes of making safety net determinations
excluding extended school year contracts (ESY) required by
an [EP.

(2) Worksheet A shall be included with the application
and must demonstrate the need for safety net funding. Work-
sheet A is used to determine a maximum amount of eligibility
for a school district. Award amounts may be less than the
maximum amount of eligibility determined on Worksheet A.
School districts are encouraged and may be required to sub-
mit additional information designed to assist the state over-
sight committee in analyzing the application.

(3) All ((high-cest-individual)) high need student appli-
cations shall include worksheets "A" and "C" and summary
published in the safety net application, and certification of
standards and criteria pursuant to WAC 392-140-616.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-609 Special education safety net—
Standards and criteria—Appropriate and properly and
efficiently prepared and formulated IEPs. Individualized

Proposed
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education programs (IEPs) which are appropriate, properly
and efficiently prepared and formulated are those IEPs that
meet all of the following criteria:

(1) The IEPs comply with federal and state procedural
requirements.

(2) The delivery of specially designed instruction identi-
fied on the IEP complies with state ((standards)) and federal
requirements (regularly scheduled teaching or training activ-
ities provided or designed by special education qualified
staff).

(3) The provision of special education services conforms
with areas of need identified in the student's evaluation
and/or reevaluation made pursuant to chapter 392-172 WAC.

AMENDATORY SECTION (Amending WSR 03-02-053,
filed 12/26/02, effective 1/26/03)

WAC 392-140-616 Special education safety net—
Standards—((High-eest-individual)) High need student

applications. For districts requesting safety net funding to
meet the extraordinary needs of an eligible ((high-eestindi-
vidual)) high need special education student, the district shall
demonstrate at a minimum that:

(1) The IEP for the eligible special education student is
appropriate, and properly and efficiently prepared and formu-
lated.

(2) All of the following criteria apply to the ((high-eest
individual)) high need student:

(a) Costs eligible for safety net consideration must be
associated with providing direct ((expenditures—for)) special
education and related services ((required)) identified in the
IEP.

(b) In order to deliver appropriate special education and
related services to the student, the district must be providing
services which incur ((additienal)) costs ((which-exeeed

able-d A per-pup 5

i he Bienmial € i

i t teation—This)) exceeding:

(i) The annual threshold as established by the office of
superintendent of public instruction for state funding; then

(ii) Three times the average per pupil expenditure (as
defined in section 9101 of the Elementary and Secondary
Education Act of 1965) for the state of Washington for fed-
eral funding. Threshold amounts shall be adjusted pro rata
for students not counted or expected to be counted for special
education services on all eight enrollment count dates (Octo-
ber through May). For example, for a student served and
reported for only six of the eight count dates, the threshold
amount shall be reduced to three-quarters of the full amount.
((qlhe—sta%e—safe%yhﬁet—e*efs.igﬁkeemm%&ee—may—set—ﬂmvef
threshold-fersmall sehool distriets:))

(c) The total cost of educational services must exceed
any carryover of federal flow-through special education
funding as of August 31 of the prior school year.

(« g . : ices:
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(3) The state safety net oversight committee shall adapt
the high ((eestindividual)) need student application as appro-
priate for applications prepared by the Washington state
school for the blind and the Washington ((state)) school for
the deaf.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-626 Special education safety net—
Worksheet A—Demonstration of need. Applications for
((high-eestindividual)) high need students shall demonstrate
district financial need as follows:

(1) Application worksheet "A" shall demonstrate a fiscal
need in excess of:

(a) Any previous safety net awards for the current school
year; and

(b) All ((ether)) available revenue for special education,
including all carryover of state and federal special education
revenue.

(2) Awards shall not exceed the amount of need demon-
strated on the worksheet "A."

(3) Worksheets submitted with safety net applications
are to reflect the state adopted excess cost method of account-
ing, consistently applied for both years presented.

(4) The safety net oversight committee may revise the
district's worksheet "A" submitted for errors or omissions or
more current information.

(5) The school district shall provide clarifying informa-
tion as requested by the state oversight committee.

(6) After the close of the school year, the safety net over-
sight committee may review the worksheet "A" used to deter-
mine need for a district's award against the actual final school
year enrollments, revenues, and expenditures reported by the
district. Based upon the results of this review:

(a) The safety net allocation for the school year may be
adjusted or recovered; or

(b) If the committee finds that a portion of the safety net
allocation was not needed to balance revenues and expendi-
tures, the committee may consider that portion of the alloca-
tion available to meet the needs of the ensuing school year.

(7) The state safety net oversight committee shall adapt
the worksheet "A" - Demonstration of Need as appropriate
for applications prepared by districts participating in the pilot
program according to the provisions of RCW 28A.630.015
4).

(8) In accordance with the state of Washington Account-
ing Manual for Public School Districts and ((prepesed)) stat-
utory federal language, demonstrated need shall not include
legal fees, court costs, or other costs associated with a cause
of action brought on behalf of a child to ensure a free appro-
priated public education.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-640 Special education safety net—
State oversight committee—Membership, structure.
Membership of the state oversight committee shall consist of:
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Staff of the office of superintendent of public instruction,
staff of the office of state auditor who shall be nonvoting, one
or more representatives from a school district(s), and one or
more representatives from an educational service district.

(1) The state oversight committee members will be
appointed by the office of superintendent of public instruc-
tion.

(2) The state director of special education shall serve as
an ex officio, nonvoting committee member and act as the
state oversight committee manager.

(3) Members of the state oversight committee from
school districts and/or educational service districts will be
appointed based on their knowledge of special education pro-
gram service delivery and funding, geographical representa-
tion, size of district(s) served, and other demographic consid-
erations which will guarantee a representative state commit-
tee.

(4) Alternate members shall be appointed. In the event a
member is unable to attend a committee meeting, an alternate
member shall attend.

(5) Membership appointments shall be made for a period
of one year. The oversight committee manager may replace a
portion of the committee each year in order to enhance repre-
sentation.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-643 Special education safety net—
Definition—State oversight committee—Procedures. (1)
The state oversight committee will review applications as
deemed necessary by the superintendent of public instruction
pursuant to WAC 392-140-608.

(2) All applications received by the state oversight com-
mittee will be reviewed for completeness by the state over-
sight committee manager or designee. Applications must
include all necessary forms, worksheets, and attachments
described in the instruction bulletin published by the superin-
tendent of public instruction. If applications are not complete,
they will not be considered by the committee.

(3) The state oversight committee manager will forward
to the committee members copies of the applications in a
timely manner.

(4) The state oversight committee manager or designee
will be responsible for presenting each application for con-
sideration to the committee.

(5) Committee members shall ((question)) review and
discuss the application content for completeness, accuracy,
and understanding of the reason(s) for the applicant's need for
safety net funding.

(6) The committee may request that a submitting school
district provide clarifying information.

(7) Committee members will individually indicate their
agreement ((er)), disagreement, or abstention with the action
of the committee pursuant to WAC 392-140-646.

(8) A majority vote by the committee members will be
sufficient to determine the committee action.

(9) The state oversight committee manager will ensure
that notes are taken which summarize the questions and dis-
cussion related to each application. A decision summary for
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each application shall include the amount of the initial
request, funding adjustments recommended by the commit-
tee, the amount of any award to be made, and the reasons for
and against the action taken by the committee.

(10) Committee members shall each sign the decision
summary.

(11) The state oversight committee manager, on behalf
of the committee, will notify the applicant school district in
writing of the determination of the committee. The school
district will be provided a copy of the decision summary.

(12) All applications received by the state oversight
committee will be retained by the superintendent of public
instruction for use in the evaluation of the safety net funding
process and to provide the superintendent of public instruc-
tion with information with which to make future decisions
regarding the safety net process.

AMENDATORY SECTION (Amending WSR 04-08-118,
filed 4/6/04, effective 5/7/04)

WAC 392-140-646 Special education safety net—
State oversight committee actions. The state oversight
committee shall take the following actions:

(1) After the state oversight committee determines:

(a) There are no unresolved audit examination issues
related to special education that are material in nature;

(b) There are no unresolved ((state)) child count verifica-
tion issues which are material in nature; and

(c) All corrections to state enrollment reporting, required
for resolution of (a) and (b) of this subsection, are completed.

(2) An application reviewed during an application cycle
may be:

(a) Approved;

(b) Disapproved; or

(c) Returned to the submitting school district, for possi-
ble resubmission at a later date during the school year,
because information contained in the application is insuffi-
cient to establish a need for safety net funding.

(3) The amount approved shall be equal to or less than
the amount for which application was made.

(4) The approval may be contingent on additional
requirements imposed by the committee such as development
of an action plan to resolve a specified problem prior to sub-
mission of any future safety net application to assure school
district compliance with the criteria and standards set forth in
these safety net regulations.

(5) The approvals are subject to adjustment and recovery
pursuant to WAC 392-140-675 through 392-140-685.

AMENDATORY SECTION (Amending WSR 03-02-053,
filed 12/26/02, effective 1/26/03)

WAC 392-140-660 Special education safety net—
Approved application—Special education safety net allo-
cations.

(1) The special education safety net allocation for an
individual district shall be the smaller of:

(a) The amount requested by the school district; or

(b) The amount authorized by the state oversight com-
mittee.

Proposed
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(2) Special education safety net allocations for ((high-
eost-individual)) high need students under WAC 392-140-
605 (1) shall use appropriated federal moneys. If safety net
awards to meet the extraordinary needs of one or more indi-
vidual special education students exceed the general fund—
federal appropriation, the superintendent shall expend all
available and otherwise uncommitted federal discretionary
funds necessary to meet this need.

AMENDATORY SECTION (Amending WSR 03-02-053,
filed 12/26/02, effective 1/26/03)

WAC 392-140-675 Special education safety net—
Adjustments to special education safety net allocations.
Safety net allocations may be adjusted as follows:

(1) For those districts not maximizing Medicaid billing
for special education students under RCW 74.09.5255, spe-
cial education safety net allocations shall be reduced by the
estimated potential additional incentive payments for the
school year if the district maximized Medicaid incentive pay-
ments. Potential additional incentive payments shall be esti-
mated by the superintendent of public instruction based on
the district's percent of Medicaid eligible students billed and
a statewide average incentive payment per student deter-
mined by the superintendent in October of the school year.
The average incentive payment per student shall be deter-
mined using the prior school year's statewide Medicaid bill-
ing data assuming fifty percent incentive payments for all
school districts. The superintendent of public instruction
shall update Medicaid billing adjustments to safety net allo-
cations periodically during the school year and again in Janu-
ary following the close of the school year.

(2) Special education safety net allocations for a school
district may be adjusted to reflect changes in factors for
which additional or revised information becomes available
after the awarding of the initial safety net allocation. This
means:

(a) ((High-eest)) High need awards may be reduced or
nullified when the school district's actual revenues and
expenditures for the school year differ significantly from the
estimates on which the initial safety net award was based.

(b) A school district's safety net award may be adjusted
by the safety net oversight committee based on the results of
the review conducted by the special education program audit
team pursuant to WAC 392-140-630.

AMENDATORY SECTION (Amending Order 98-05, filed
3/18/98, effective 4/18/98)

WAC 392-140-685 Special education safety net—
Recovery of state and/or federal allocations to school dis-
tricts. High ((eestindividual)) need student state and/or fed-
eral special education safety net allocations:

(1) Shall be recovered or awards reduced for the follow-
ing reasons:

(a) The application contains a falsification or deliberate
misrepresentation, including omission of a material fact.

(b) The allocation is unexpended for the purpose allo-
cated including but not limited to situations where the student
leaves the district or has a change in services. For students
who transfer to another Washington public school district,
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expenditures for specialized equipment purchased with these
funds shall not be recovered provided the district transfers the
equipment to the other school district.

(c) The IEP is determined at a later date, through state
audit or child count verification, to be inappropriate or
improperly prepared and appropriate and proper preparation
would materially affect the justification or amount of need
for safety net funding.

(2) May be recovered or awards reduced for the follow-
ing reasons:

(a) The school district has carryover of state and/or fed-
eral flow-through special education funding from the school
year for which the award was made.

(b) The district's actual revenues are significantly higher
than estimated revenues on which the award was based or the
district's actual expenditures are significantly lower than the
estimated expenditures on which the award was based.

(c) The state oversight committee finds grounds for
adjustment in the special education program audit team's
review pursuant to WAC 392-140-630.

Recovery adjustments not made in the current school
year shall be added to the amount calculated pursuant to
WAC 392-140-616 (2)(c) for the following school year. Such
amounts reduce state and/or federal safety net awards in the
following year.

WSR 05-21-089
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed October 18, 2005, 9:56 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 05-
12-029.

Title of Rule and Other Identifying Information: Chap-
ter 296-828 WAC, Hazardous chemicals in laboratories;
chapter 296-62 WAC, Part Q, Hazardous chemicals in labo-
ratories; chapter 296-307 WAC, Safety standards for agricul-
ture; chapter 296-800 WAC, Safety and health core rules; and
chapter 296-848 WAC, Arsenic.

Hearing Location(s): Department of Labor and Indus-
tries, Room S117, 7273 Linderson Way S.W., Tumwater,
WA, on November 28, 2005, at 1:30 p.m.

Date of Intended Adoption: December 20, 2005.

Submit Written Comments to: Kimberly Johnson, P.O.
Box 44620, e-mail rhok235@Ini.wa.gov, fax (360) 902-
5619, by December 5, 2005.

Assistance for Persons with Disabilities: Contact Kim-
berly Johnson by November 21, 2005, at rhok235@]ni.
wa.gov or (360) 902-5008.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
rewriting the requirements relating to using hazardous chem-
icals in laboratories, reorganizing for clarity and removing
outdated terminology and unnecessary requirements. This
rule is being repealed from chapter 296-62 WAC, and placed
into its own chapter, chapter 296-828 WAC. In addition, ref-
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erences throughout our standards are being corrected to
reflect the changes.
Reasons Supporting Proposal:

NEW CHAPTER:
. Chapter 296-828 WAC, Hazardous chemicals in labo-
ratories.
NEW SECTIONS:
WAC 296-828-100 Scope.
. Put language in this section to tell users who the chap-

ter applies to.
WAC 296-828-20005 Chemical hygiene plan.

. Moved requirements relating to the chemical hygiene
plan into this section.

WAC 296-828-20010 Exposure evaluation.

. Moved requirements relating to exposure evaluation
into this section.

WAC 296-828-20015 Training.

. Moved requirements relating to training into this sec-
tion.

WAC 296-828-20020 Labeling and material safety data
sheets (MSDSs).

. Moved requirements relating to labeling and MSDSs
into this section.
WAC 296-828-20025 Chemicals produced in laboratories.

. Moved requirements relating to producing chemicals in
labs into this section.

WAC 296-828-20030 Medical evaluations.

. Moved requirements relating to medical evaluations
into this section.

WAC 296-828-300 Definitions.
AMENDED SECTIONS:

WAC 296-307-55035 Follow these rules for laboratories
using hazardous chemicals.

. Correcting reference.

WAC 296-307-704 Scope. What is the purpose of WAC
296-307-704 Emergency response to hazardous substance
releases?

. Correcting reference.

WAC 296-800-17305 Follow these rules for laboratories
using hazardous chemicals.

. Correcting reference.
WAC 296-848-100 Scope.
. Removing an incorrect exemption.

REPEALED SECTIONS: WAC 296-62-400 Occupational
exposure to chemicals in laboratories, 296-62-40001 Scope
and application, 296-62-40003 Definitions applicable to all
sections of this chapter, 296-62-40005 Permissible exposure
limits, 296-62-40007 Permissible exposure determination,
296-62-40009 Chemical hygiene plan—General, 296-62-
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40011 Employee information and training, 296-62-40013
Medical consultation and medical examinations, 296-62-
40015 Hazard identification, 296-62-40017 Use of respira-
tors, 296-62-40019 Recordkeeping, 296-62-40021 Start-up
date, 296-62-40023 Appendices, 296-62-40025 Appendix
A—National Research Council recommendations concern-
ing chemical hygiene in laboratories (nonmandatory), and
296-62-40027 Appendix B—References (nonmandatory).

Statutory Authority for Adoption: RCW 49.17.010,
49.17.040, 49.17.050, 47.17.060.

Statute Being Implemented: Chapter 49.1